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“Some men look at constitutions with sanctimonious reverence, and 
deem them like the ark of the covenant-—-too sacred to be touched. 
They ascribe to the men of the preceding age a wisdom more than 
human, and suppose what they did to be beyond amendment. I knew 
that age well; I belonged to it and labored with it. It deserved well of 
its country. It was very like the present but without the experience 
of the present... Iam certainly not an advocate of frequent and un- 
tried changes in laws and constitutions... But I know also that laws 
and institutions must go hand in hand with the progress of the human 
mind.” 

—Thomas Jefferson. 
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Renew Proposal for Auxiliary Staff of Judges 


In Vol. V, No. 6, of the JourNAL appears a proposal offered by Judge 
Moses H. Grossman for an act to permit the governor of New York to appoint 
‘‘auxiliary’’ judges to be available as needed for clearing up criminal court 
calendars. The idea is entirely.sound in principle. It is absurd that criminal 
justice should be delayed because of lack of judges to try cases when the legal 
profession always and everywhere possesses more than enough potential judges 
to meet the need. Of course, the plan can be qualified in various ways; its 
author, for instance, suggests that the temporary judges be restricted to cases 
not involving capital punishment. 

Recently the matter has again been urged and has received friendly edi- 
torial comment in several New York City papers. Judge Grossman is re- 
ported to contemplate not only a bill for the New York Assembly but one also 
to be introduced in Congress. In Chicago, where the plan is needed as much, 
or more, than elsewhere, there is a constitutional bar to its adoption. It is to 
be hoped that in states having large cities where criminal courts are over- 
whelmed with business the proposal will be adopted. Not less absurd is the 
delay of cases on civil calendars for lack of judges ‘to try them. Let us utilize 
our potential judicial power wherever it may be needed. A _ considerable 
part of the most technical adjudication takes place in the hands of masters. 
Indeed, chancellors could not dispense with this aid. The employment of 
lawyers who have been selected under authority of law for brief periods to the 
extent that may be needed in any locality, on either civil or criminal calendars, 
is a simple solution of one of the most evil and least excusable of the defects 
existing in the administration of justice. 





Rule-Making Authority Gains Headway 


As told elsewhere in this number, five states have taken the needed step 
of conferring rule-making authority on the courts. We believe, if the promised 
vote in Congress on the American Bar Association’s bill for uniform procedure 
on the law side of the United States’ courts is speedily enacted, that a great 
many states will adopt similar acts, so that the reformation of procedure in this 
country, begun about 1850, will finally be accomplished. This does not imply 
the making of codes of procedure nor the adoption of any particular rule or 
theory. It does imply the return to the judiciary of the necessary power to 
regulate what Dean Pound has aptly called the ‘‘etiquette of justice.’’ It 
means that the development of procedure will be in the hands of those best 
qualified to exercise it. It means that the courts can in a larger measure be 
held responsible for the adjective law. It means that the bar generally will 
be permitted to suggest and assist in the needed development. 

We have frequently argued for the establishment of the rule-making power 
in a council of judges. Such a disposition of the matter is perfectly logical, 
but it may be that a logical arrangement is not of great consequence. The 
important thing is to lodge the power in some responsible part of the judiciary. 
It may be presumed that all who are qualified to aid in the great work will be 
given scope. And with the spread of the judicial council idea it is also rea- 
sonable to believe that before long the logical disposition of the power will be 
made in certain states because the judicial councils already in existence are 
rapidly gaining the confidence of the bar and the public. 


131 





132 JOURNAL OF THE 


In Recognition of the Public Services of Charles F. Ruggles 


The work of the American Judicature Society was made possible by the 
gifts of Mr. Charles F. Ruggles, of Manistee, Michigan, who has paid the 
entire cost of its operations from its inception in 1912 to the present time. 
Having acted on the theory that money could be usefully employed in promot- 
ing the efficient administration of justice, Mr. Ruggles has the distinction of 
being the first business man to support such an undertaking. At his behest 
the generous part which he has played has not been publicly proclaimed until 
this time, when, near the age of eighty years, he retires from this field. 

A principle underlying the creation of this organization is that the most 
effective work is to be presumed if the Society is enabled by private gift to 
avoid a general solicitation of funds in trivial amounts. Briefly it may be sug- 
gested that the alternative course involves competition with innumerable other 
quasi-public enterprises; that it causes too much absorption of energy in mere 
solicitation ; that—and this is perhaps the largest consideration—it would pre- 
vent contacts with individuals of the highest potential value to the work, who, 
becoming interested in one phase or another, give willingly of their time and 
energy to an extent not readily reckoned in money. 


The Directors of the Society are pleased at this time to be able to announce 
that Mr. Julius Rosenwald of Chicago, who is both lawyer and business man, 
has assumed the cost of publishing this JourNAL for a reasonable time, during 
which it is hoped that a permanent source of support may be found. 


In recognition of the public services of Mr. Ruggles there was recently 
unveiled in the court room of Chief Justice Olson, in Chicago, a portrait of the 
Society’s first financial supporter, together with two framed documents which 
attest the appreciation and gratitude felt for his assistance. It is fitting that 
the text of these testimonials be here published as a publie record. We present 
first the letters of Chief Justice Taft of the United States Supreme Court and 
of Mr. Elihu Root, and finally the declaration of appreciation signed by all 
of the present Directors of the Society. 


From the Chief Justice of the United States 


A LETTER 


Supreme Court of the United States 
Washington, D. C. 
November 4, 1924. 
My dear sir: 

Mr. Irving Fisher of Yale University called on me yesterday to speak of the 
American Judicature Society. He told me of its history, and gave me to under- 
stand that it was your generosity and public interest which had led to its forma- 
tion and its maintenance. I am deeply interested in the problem of facilitating the 
dispatch of business in our Courts and ridding them of the burden of complex 
procedure and delays. In maintaining the equality between the rich and the poor 
in the Court, the greatest difficulty is the delay. A rich man can stand the delay and 
profits by it, but the poor man always suffers. There are two primary reasons why 
we have had delays. One is that the promotion of dispatch in the administration 
of justice is not a subject that attracts the popular fancy and activity therein is 
really not a means of getting votes or securing a second term for legislators or 
Congressmen or Senators. Therefore, legislation of this kind is always postponed, 


and anyone who has a motive for killing it can very easily delay its being carried 
through. 


Legislators will not give their attention even though they may be properly- 
minded towards such legislation, and unless we are fortunate in having members of 
Congress or members of Legislatures who for the cause itself are willing to devote 
themselves to its promotion, it is difficult to secure improvement. The second rea- 
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son is that we do not make some person responsible for the dispatch of business. 
A judicial force of Judges ought to be under the executive direction of somebody, 
so that the number of Judges needed to meet the arrears of business at a particular 
place should be under the control of one who knows what the need is. They have 
worked out this plan in the City of Chicago, where Chief Justice Olson, as Chief 
Justice of the Municipal Court, assigns the Judges of that Court to the work that 
is most pressing. In other words, we ought to apply business principles to the use 
of our judicial force. It is along these lines as I understand that the American 
Judicature Society is working, and I write to felicitate you on your having made 
this possible. You could do no more important work for the body social and politic 
than this. As one in the community I write to thank you. 


Sincerely yours, 


WM. H. TAFT. 
Charles F. Ruggles, Esq., 
Manistee, Mich. 





From Mr. Elihu Root 
A LETTER 


998 Fifth Avenue 


December 19, 1925. 
CHARLES F. RUGGLES, Esq., 


Manistee, Mich. 
My dear Mr. Ruggles: 


As the period during which you have been supporting the American Judicature 
Society draws to a close, I wish, as an American interested in such subjects, to 
express to you my grateful appreciation of your useful public service. The work 
of the Judicature Society made possible by your wisely directed liberality has been 
of the highest order. It has exhibited the right spirit. It has done directly many 
admirable things and it has served as a guide and model for a great amount of 
thorough research and effective effort in the field of administration of justice and 


in the kindred fields of substantive law and jurisprudence now undertaken by newly 
created organizations. 


With kind regards and good wishes, I am, 
Very sincerely yours, 


ELIHU ROOT. 





By the Directors of the American Judicature Society 


A DECLARATION 

The American Judicature Society, having been called into existence by the 
enlightened interest in the administration of civil justice evinced by its founder, 
Charles F. Ruggles, of Manistee, Michigan, and been enabled to pursue a career 
of useful activities through his continued benefactions, its Directors take this 
occasion to make formal acknowledgment of the indebtedness which the Society, 
and through it, the Bar, the Courts and the Public owe to Mr. Ruggles in the 
premises. 

And in no better way, perhaps, can the indebtedness be expressed than by re- 
counting the results achieved by the Society: 

It has done original work in the formulation of plans for the organization of 
courts on a state-wide basis as well as in metropolitan districts. In the reorgan- 
ization of courts in New York City, Buffalo, Cleveland, Philadelphia, Atlanta, Mil- 
waukee, Washington, Minneapolis, Des Moines and other cities, the principles ad- 
vanced by the Society have exerted a powerful influence. 

It has had some measure of its plans regarding judicial organization written 
into the revised constitution of the State of Louisiana, while its projects for a 
state-wide court and a metropolitan court have won specific endorsement in draft 
revisions, respectively, of the constitutions of Missouri and Illinois. 

It has contributed in significant degree to the spread of conciliation and small 
claims courts. 

It has given guidance and impetus to the movement for settlement of legal 
controversies by means of arbitration and forcefully aided in affording the move- 
ment the highly important place on the procedural stage which it occupies today. 

It has laid before the profession of law a carefully drawn code of rules for 
procedure in civil causes which cannot fail to be of the greatest value in pending 
and future reform of court procedure, both federal and state. 

It has, through the medium of its Journal—a publication which has occupied 
a field peculiar to itself—periodically kept the legal profession informed of current 
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activity in matters of judicial organization and judicial proceaure and continuously 
striven to direct reform of both into the most effective channels. 

It has been instrumental in the creation of the first properly organizea crim- 
inal court in the United States, namely, that of Detroit, where remarkable success 
is a conspicuous testimonial to the wisdom of the Society’s plans. 

It has strongly advocated the principle of conferring upon courts the power 
to make and amend their own rules of procedure, and may claim a competent share 
in advancing the principle well on the way to general adoption. 

It has begun, through intermediation with the American Bar Association, to 
exercise a salutary effect upon the selection of the judiciary in various sections of 
the country. 

It has promoted with vigor the idea of the administrative governance of the 
court by a judicial council and has seen the idea come to acceptance in the Federal 
judicial organization, as well as’in the States of Ohio, Oregon, Massachusetts and 
North Carolina. 

It has been the chief agency in converting the Bar to the principle that it 
should be a self-governing body, properly organized for its own internal discipline 
and the unification of its action in external matters—a conversion already effected 
in North Dakota, Alabama, Idaho and New Mexico. 

Nor does this recapitulation say all. In various other ways has the Society 
specifically contributed to the improvements of the existing condition of judicial ad- 
ministration. Moreover, the tasks accomplished, and the ends attained are in 
themselves examples for emulation and agencies for the further spread of the ideas 


and plans embodied in the Society’s programme. 


speaking of this specific work: 


“These are the reforms that count. 


As Theodore Roosevelt said, in 
They affect 


large numbers of people for long periods of time.” 
The Directors, therefore, set down this record that the founder of the Society 
may have assurance that his generous undertaking has been rewarded with signal 


and far-reaching benefits to the public. 


Done at Chicago, Illinois, this first day of December, 1925. 





Rule-Making Principle Enacted in Delaware 
and Washington 





Two Notable Additions to List of States Prepared to Follow Lead of 
U. S. Supreme Court When Congress Confers Power 





By the enactment of bills conferring 
broad rule-making powers upon the ju- 
diciary in Delaware and Washington, 
two states are added to the list of those 
which will be enabled speedily to profit 
by the expected adeption of uniform 
procedure by the United States Su- 
preme Court. The earlier states to 
adopt similar legislation are Colorado, 
Virginia and Connecticut, while New 
Jersey has gone as far as the constitu- 
tion permits. That we will not have 
to wait much longer for the delayed ac- 
tion of Congress in this supremely im- 
portant matter may now safely be pre- 
sumed. It is reported on good author- 
ity that a vote will be had in the pres- 
ent session on the American Bar As- 
sociation bill, which Chairman Thomas 
W. Shelton has so vigorously and intel- 


ligently supported for a whole decade 
in the face of an obstinate but numer- 
ically insignificant opposition in the 
Senate judiciary committee. And when 
reported for a vote it appears to be in- 
evitable that speedy adoption will en- 
sue. If nothing else should develop 
from present agitation for reform of the 
Senate rules of procedure, the nation- 
wide movement led by Vice-President 
Dawes would be fully justified. 

We are pleased to publish below the 
acts recently adopted in Delaware and 
Washington. This is done for the con- 
venience of the legal profession rather 
than because we conceive them to be the 
best models. The Journat (Vol. IV, 


No. 4) published a model act of this 
nature, the heart of which is contained 
in the following sentence: 
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The rules of civil procedure and prac- 
tice in this state shall be such rules as 
may from time to time be adopted by the 
Supreme Court of this state in the manner 
appropriate for rules of court, 


Nor is the draft referred to presented 
as perfect, for there can be no act which 
is best for every state. In the JourNAL, 
Vol. II, No. 6, appear two excellent 
drafts approved by the Illinois State 
Bar Association. The recent enact- 
ments follow: 


The Delaware Law 


Section 1. That Chapter 128 of the 
Revised Code of the State of Delaware be 
and the same is hereby amended by the 
repeal of 4164, Section 1, and by substi- 
tuting in lieu thereof the following, which 
shall be styled 4164, Section 1: 


4164, Section 1. The Chief Justice and 
Associate Judges of the State of Delaware 
shall have power to prescribe and estab- 
lish by general rules the process, writs, 
pleadings, verifications, motions and forms 
of action, and the practice and procedure 
in civil actions at law and in the rendi- 
tion, whether at or during the first term 
or otherwise, entry, opening or vacating 
of judgments and orders therein. Said 
rules shall not abridge, enlarge or modify 
the substantive rights of any litigant. 
They shall take effect six months after 
their promulgation. Upon becoming effec- 
tive they shall supersede all pleading, 
practice and procedure in conflict there- 
with. Upon becoming. effective. all laws 
in conflict with such rules shall be of no 
further force or effect. The said judges 
shall have power, from time to time, to 
supplement, abridge, modify, or amend 
such rules. 


In all cases where by statute special 
forms of action, pleading or practice are 
prescribed for the enforcement of civil 
rights or titles, the process, writs, plead- 
ings, verifications, motions and forms of 
action, and the practice procedure, judg- 
ments and orders so prescribed by said 
general rules, shall be followed in lieu of 
the forms of action, pleading and prac- 
tice so prescribed by statute. 


Wherever by statute periods of limita- 
tion are imposed upon the bringing of 
named forms of action, the said periods 
of limitation, after going into effect of 
the rules so framed as aforesaid, shall 
apply to the actions prescribed by said 
rules for the enforcement of the rights, 
causes of action and remedies respectively 
enforceable by such named forms of ac- 
tion. 

Whenever, under the provisions of ex- 
isting law, an action survives, the action 
prescribed by said rules as a substitute 
therefor shall also survive. 

Approved March 27, A. D. 1925. 


The Washington Statute 


AN ACT to promote the speedy deter- 
mination of litigation on the merits and 
authorizing the Supreme Court to make 
rules relating to pleading, procedure and 
practice in the courts of this state. 

Be it enacted by the Legislature of the 
State of Washington: 

Section 1. The Supreme Court shall 
have the power to prescribe, from time to 
time, the forms of writs and all other pro- 
cess, the mode and manner of framing 
and filing proceedings and pleadings; of 
giving notice and serving writs and pro- 
cess of all kinds; of taking and obtaining 
evidence; of drawing up, entering and en- 
rolling orders and judgments; and gen- 
erally to regulate and prescribe by rule 
the forms for and the kind and character 
of the entire pleading, practice and pro- 
cedure to be used in all suits, actions, 
appeals and proceedings of whatever na- 
ture by the Supreme Court, Superior 
Courts and Justices of the Peace of the 
State of Washington. In prescribing such 
rules the Supreme Court shall have re- 
gard to the simplification of the system 
of pleading, practice and procedure in 
said courts to promote the speedy deter- 
mination of litigation on the merits. 

Section 2. When and as the rules of 
courts herein authorized shall be promul- 
gated all laws in conflict therewith shall 


be and become of no further force or 
effect. 
Section 3. This act shall not be con- 


strued to deprive the Superior Courts of 
power to estaklish rules for their govern- 
ment supplementary to and not in con- 
flict with the rules prescribed by the Su- 
preme Court. 





The Modernization of Criminal Procedure’ 
By Ropert W. Mi.uar? 





In view of the need for eventual for- 
mulation of a comprehensive set of pro- 





1The body of this paper was read before the 
annual meeting of the American Institute of 
Criminal Law and Criminology, at Indian- 
apolis, Sept. 17, 1920, with the subtitle: Pre- 
liminary Suggestions for a Report of Commit- 


cedural principles upon which the Insti- 
tute can take its stand, it will be proper 





tee D of the American Institute of Criminal 
Law and Criminology. Reprinted, with per- 
mission, from Journal of Criminal Law and 
Criminology, Vol. XI, No. 3. 

2Professor of Law in Northwestern Uni- 
versity. 
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at the outset to recall the reeommenda- 
tions made by predecessors in office of 
the present committee. 

The draft report of the committee for 
1910-11° prepared by three of the six 
members of the committee, dealt, first, 
with the mode of accusation, and, sec- 
ondly, with the elimination of unneces- 
sary technicality in relation to appeals. 
On the first question it recommended 
that: 


“I. It should be made permissible in 
all jurisdictions to prosecute any and every 
species of offender by information, after 
examination and commitment by a magis- 
trate, permitting also prosecution by in- 
dictment with or without such examina- 
tion and commitment. 


“II. Amendment of indictments and in- 
formations should be allowed (1) as to 
all formal matters in any court at any 
time, (2) in order to prevent variance by 
the trial court, before or during trial upon 
such terms as will afford to the accused 
reasonable notice and opportunity to make 
his defense, (3) after trial, to conform 
to the proofs, either in the trial court or 
in a court of review, where the variance 
was not expressly brought to the atten- 
tion of the trial court when the evidence 
was offered and the trial proceeded with- 
out claim by the accused that he was not 
properly notified of the case actually made 
against him. 

“III. The office of an indictment or in- 
formation should be (1) to give the ac- 
cused notice of the crime with which he is 
charged and of the case on the facts which 
will be made against him, (2) to set out 
the facts constituting the alleged offense 
with sufficient exactness to support a plea 
of former conviction or former acquittal, 
as the case may be. The further office of 
providing a formal basis for the judgment 
of conviction, so that the indictment or 
information must set forth everything 
which is necessary to a complete case 
on paper, no longer serves any useful end, 
produces miscarriages of justice, and 
should be done away with.’”’ 


As to the second point its reeommen- 
dations were: 


“TI. Rules of procedure intended solely 
to provide for the orderly dispatch of 
business, saving of public time, and main- 
tenance of the dignity of tribunals should 
be distinguished carefully from rules in- 
tended to secure to the accused a fair 
opportunity to meet the case against him 
and a full opportunity to present his own 
case; rulings upon the former class should 
be reviewable only for abuse of discre- 


3Journal of Criminal Law and Criminology, 
Vol. 1, p. 584. 
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tion and nothing should depend on, or be 
obtainable through, the latter class except 
the securing of such opportunity. 

“II. No prosecution should be thrown 
out solely because brought in or taken to 
the wrong court or wrong venue, but if 
there is one where it may be brought or 
prosecuted, it should be transferred there- 
to and go on there, all prior proceedings 
being saved. 

“TIT. Questions of law conclusive of 
the controversy, or of some part thereof, 
should be reserved and a verdict should 
be taken subject thereto, if the questions 
are at all doubtful, with power in the 
court, and in any other court to which 
the cause may be taken for review, to 
enter judgment either upon the verdict or 
upon the point reserved, as its judgment 
upon such point reserved may require. 

“TV. Any court to which a cause is 
taken for review should have power to 
take additional evidence by affidavit, de- 
position, or reference, as rule of court may 
prescribe, for the purpose of sustaining a 
verdict wherever the error complained of 
is lack of proof of some matter capable 
of proof by record or other incontrovert- 
ible evidence, defective certification, or 
failure to lay the proper foundation for 
evidence which can, in fact, without in- 
volving some question for a jury, be shown 
to have been competent. 

“V. No conviction should be set aside 
or new trial granted for error as to any 
matter of procedure unless it shall appear 
to the reviewing court that the error com- 
plained of has (a) resulted in a convic- 
tion not authorized by substantive law or 
(b) deprived the accused of some right 
given by adjective law to insure a fair 
opportunity to meet the case against him 
or a full opportunity to present his own.” 


The report of the committee for 1912- 
13* was to the following effect: 


I. It concurred expressly in the first 
and substantially in the second recommen- 
dation of the previous committee. 


It followed with the further recom- 
mendations: 


II. That “such legislation be had as 
will give to the trial judge the right to 
charge juries orally and to limit excep- 
tions to such charge to the specific objec- 
tions made by counsel at the time of the 
charge, in the presence of the jury and 
before it has retired from the bar,” the 
committee, however, recording its opinion 
that “it would be unwise to give to the 
trial courts the right to comment to the 
jury favorably or unfavorably upon the 
weight of the evidence or the credibility 
of witnesses.’’ 


Ill. ‘“‘That such legislation be enacted 


in the several states as shall limit the right 


4Journal of Criminal Law and Criminology, 
Vol. 3, p. 566 
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of appeal to such defendants as shall se- 
cure from the trial judge a certificate re- 
citing that the cause is one which contains 
some doubtful or uncertain question of 
law or fact, or that for some other reason 
it is one which should be reviewed by the 
court of appeal. Failing to secure such 
certificate such defendant could then apply 
to the court of review for the right to 
appeal, and such court shall grant such 
appeal only when it shall be of the opin- 
ion that the case is one where an injustice 
has been done.”’ 

IV. “That not only should courts of 
criminal appeal have the power to reduce 
or increase penalties without reversing 
causes, where in their judgment such a 
course is proper, but likewise have the 
power to set aside the judgment and sen- 
tence of the court and pass such other 
sentence as is warranted by the evidence, 
having due regard for the rights of all 
parties involved.”’ 

V. That such legislation be enacted ‘‘as 
will give to courts of review the power to 
examine the accused under oath and to 
hear the evidence of such other witnesses 
offered on behalf of appellant as the court 
may elect.’’ 

VI. That such legislation be enacted 
“as will give to both sides, in a habeas 
corpus proceeding, the right to apply to 
an appellate court for a review of the 
judgment, either by appeal, writ of error, 
certiorari, exceptions, or by a certification 
of questions of law.” 


A minority report also appears ex- 
pressing the dissent of one member from 
the second and fourth recommenda- 
tions.® 


The report of the committee for 1914- 
15° was of a different character, consist- 
ing of a complete draft of an indict- 
ments act. This draft proposed a system 
of criminal pleading—substantially like 
that prevailing in Massachusetts since 
1899—the principle of which is thus 
summarized in the introductory part of 
the report: 


“The first pleading on the part of the 
state, be it an indictment, information or 
some other formal pleading, need only 
state the offense which is to be proved 
against the person accused. If this be 
stated, such pleading is sufficient to give 
the court jurisdiction, and if the accused 
requests no further information, it is suffi- 
cient to warrant and sustain a trial and 
judgment. If, however, the defendant does 
request information as to the transaction 
to be proved, e. g., if he wishes to know 
the name of his victim or description of 


5Journal of Criminal Law and Criminology, 
Vol. 3, p. 577. 
6Id., Vol. 5, p. 827. 


property taken or injured, the first plead- 
ing may be supplemented by another or 
other pleadings known as ‘bills of partic- 
ulars.’ ”’ 


The problems thus dealt with are of 
tremendous importance in the determi- 
nation of an efficient system of criminal 
procedure. But there are many imper- 
fections of general prevalence ‘which 
the preceding recommendations have 
necessarily left untouched. As a step 
therefore toward the declaration of prin- 
ciples ultimately desirable, on the part 
of the Institute, it is submitted that the 
deliberations of the existing committee 
extend at least to the ten questions here- 
after appearing. Some of these have 
been suggested by members of the com- 
mittee; for others the chairman accepts 
the present responsibility. 


I. Where the Act or Omission Occasion- 
ing the Criminal Offense Also Gives 
Rise to a Civil Liability, Should Not 
Provision Be Made, at the Election 
of the Person Aggrieved, for Deter- 
mining Both the Criminal and Civil 
Liability in a Single Proceeding? 
This is a form of procedure which, 
apart from the English statute later to 
be mentioned, apparently does not exist 
in more than germ in any Anglo- 
American judisdiction. Originating in 
France, it has taken root in Belgium, 
Italy, Spain, Holland, Norway, Hun- 
gary, and elsewhere on the Continent, 
and, according to the chairman’s infor- 
mation, is embodied in the draft code of 
criminal procedure of the Republic of 
China. Of the institution in France, 
which may be taken as typieal, Sir 
James Fitzjames Stephens says: ‘‘In 
every French criminal proceeding, from 
the most trifling to the most important, 
any person injured by the offender may 
make himself partie civile. In certain 
eases he may by doing so be made lia- 
ble in damages to the aeeused. A French 
criminal trial may thus be also a civil 
proceeding for damages by the party in- 
jured by the crime, and at the same time 
an action by the aceused for what we 
should eall a malicious proseeution.’” 


71 History of Criminal Law, p. 524. 
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The Code d’Instruction Criminelle pro- 
vides that ‘‘the civil action may be pros- 
ecuted at the same time and before the 
same judges as the publie action,’’ but 
may be prosecuted independently, in 
which ease it is suspended until the ter- 
mination of any criminal action begun 
prior to or during its prosecution.’ It 
further requires a formal declaration of 
damage on the part of the injured per- 
son before he can be considered partie 
civile; this may be interposed at any 
stage of the case down to the close of the 
trial arguments. We found this institu- 
tion in the Philippines and Porto Rico, 
as a legacy of Spanish dominion, and 
have wisely left it undisturbed. In the 
ease of the former it was preserved by 
the following provision of General Or- 
ders No. 58, 1900, of the Military Gov- 
ernor, issued in modification of the for- 
mer system of criminal procedure: ‘‘The 
privileges,’’ it was provided, ‘‘now se- 
cured by law to the person claiming to 
be injured by the commission of an 
offense to take part in the prosecution of 
the offense and to recover damages for 
the injury sustained by reason of the 
same shall not be held to be abridged by 
the provisions of this order; but such 
person may appear and shall be heard 
either individually or by attorney at all 
stages of the case, and the court upon 
conviction of the accused may enter 
judgment against him for the damages 
oeeasioned by his wrongful act. It shall, 
however, be the duty of the promotor 
fiscal to direct the prosecution, subject to 
the right of the person injured to appeal 
from any decision of the court denying 
him a legal right.’’!° 

The great argument in favor of such 
a plan is, of course, the economy of time 
and effort which it is calculated to effect. 
Where a civil action follows upon the 
heels of a private prosecution, we do in 
two actions what might easily have been 
done in one. When the same act is both 
a crime and a tort, it is from the mouths 


8Art. 5. 

9Arts. 66, 67. 

10Penal Code of the Philippine Islands, 1911, 
Appendix, p. 307. 
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of the same witnesses that we must 
ascertain the facts in either kind of lia- 
bility. Why not, therefore, make one 
hearing of the witnesses suffice ? 


It may be urged that the presence of 
the counsel for the injured person as an 
active auxiliary of the public prosecutor 
would make the odds too heavy against 
the accused—that the energy and skill 
of the private counsel which under 
existing conditions counts against the ac- 
cused only in the civil action, would ma- 
terially aid in the conviction. But assist- 
ance of the prosecution by private coun- 
sel is no novelty in current practice. 
And when a civil action is contemplated 
it is probably not unusual for the 
aggrieved person’s counsel to co-operate 
with the publie prosecutor in the prep- 
aration of the state’s case. It is not 
likely that the innovation would cause 
any great difference from the present 
system in the matter of equality of 
legal representation. 

Another objection might be placed on 
the ground that adoption of this pro- 
cedure would make the effectuation of 
the civil right more or less dependent on 
the competence and activity of the pub- 
lie prosecutor. But in any legislation on 
the subject the control of the prosecutor 
over the civil action could be reduced 
to a minimum, and the complainant 
should be at liberty to introduce such 
relevant and competent evidence as he 
chooses without hindrance from the 
prosecutor, as well as to dismiss his ac- 
tion without prejudice down to the time 
of the jury leaving the bar. Moreover, it 
should always be optional with the com- 
plainant whether to join or not in the 
first place. 

It has been suggested that the differ- 
ence in the rules as to burden of proof 


obtaining in criminal and civil proceed- - 


ing stands in the way. Undoubtedly it 
presents a difficulty. Under the estab- 
lished rule, the act or omission looked 
at as a erime must be proved beyond a 
reasonable doubt; looked at as a tort it 
need only be proved by a preponder- 
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ance of the evidence. It would unques- 
tionably be too academic a practice to 
ask the jury to apply that double stand- 
ard. The simplest way, therefore, would 
be to require both issues to be estab- 
lished beyond a reasonable doubt. That 
is to say, the jury would be instruct- 
ed, as they are today, that the evi- 
dence must satisfy them beyond a 
reasonable doubt that the defendant 
committed the act in question. If 
there is any prospect that the respon- 
sibility of the defendant cannot be so 
proved, then the complainant, under the 
optional character of the procedure, may 
refrain from joining and have as now 
his action at law. But as to any fact re- 
quired to be proved on the civil and not 
the criminal issue, such as the amount 
of damages suffered, it would be feasible 
to gauge proof of this by the ordinary 
civil standard. The different standards 
being, in this instance, applied to differ- 
ent themes of proof, an intelligent jury 
would be in no more danger of confu- 


sion than if it had heard a civil case im- . 


mediately following a criminal one. 


Nor ean there be any objection on the 
ground that this institution tends to con- 
fuse the boundaries of civil and erimi- 
nal justice. The two actions remain dis- 
tinct. All that is done is to join them 
for procedural convenience. For that 
matter, the principle here involved is not 
altogether a new one in our law. When 
the criminal court in a ease of theft, 
makes an order for the restitution of the 
stolen property, as has been competent 
for it since the 2nd Henry VIII, e. 11," 
what else is it doing but ascertaining and 
determining a civil liability collateral to 
the criminal liability which it has fixed 
by its sentence? In England, indeed, 
there has been even a further approach 
to the Continental idea. By the Forfei- 
tures Act, 1870, 33 and 34 Vict. ec. 23, it 
was made lawful for the criminal court, 
‘if it shall think fit, upon the applica- 
tion of any person aggrieved and imme- 
diately after the conviction of any per- 


11Bishop, New Criminal Procedure, 2nd ed., 
Vol. 3, sec. 756. 


son for felony, to award any sum of 
money not exceeding one hundred 
pounds by way of satisfaction or com- 
pensation for any loss of property suf- 
fered by the applicant through or by 
means of the said felony, and the 
amount awarded for such satisfaction or 
compensation shall be deemed a judg- 
ment debt,’’ ete. 


No doubt the fact that a majority of 
offenders are persons of no financial re- 
sponsibility has had much to do with our 
acceptance of the present condition. But 
it is nevertheless true that there are 
many eases where the innovation sug- 
gested is urgently needed. The case, for 
instance, of the motorist found guilty of 
assault or manslaughter oceasioned by 
culpably negligent driving is one in 
point. It would seem to be in accord 
with practical justice that the same jury 
which found him guilty of the criminal 
offense should assess the civil damages. 


II. Should Not the Defendant in Alf Cases 
Be Required, by Way of Plea or 
Otherwise, to Give the Prosecution 
Notice of the Nature of His De- 
fense? 

At common law every kind of de- 
fense was admissible under the plea of 
not guilty, except former acquittal or 
conviction or pardon. Many states have 
done away with these exceptions and 
leave the defendant free to show all de- 
fenses under not guilty. On the other 
hand, some jurisdictions have intro- 
duced the requirement that the prosecu- 
tion be given notice of an intended 
defense of insanity at the time of com- 
mission of the offense. As appears from 
the report of Committee B of the Insti- 
tute for 1911 this is true of New York, 
Alabama, Louisiana and Washington.” 
Why should not we go further and re- 
quire reasonable notice to the state of 
the character of the defense in all 
eases? A chief need in this regard 
concerns the defense of alibi. That 
the manufactured alibi is one of 
the main avenues for escape of the 


12Journal of Criminal Law and Criminology, 
Vol. 3, p. 890, Vol. 4, p. 67. 
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guilty needs no demonstration. More- 
over, the amount of perjury that is an- 
nually committed in this connection 
forms a most considerable item in the 
mass of unpunished crime. This would 
be checked and the fabricated alibi ren- 
dered most difficult, if the accused were 
to be required to give the prosecution 
such notice of the intended defense as 
would enable it to confirm or refute the 
aceused’s assertion. Such is the practice 
in Seotland, where a defendant is not 
permitted to prove an alibi unless he 
pleads it as a special defense. In so do- 
ing, he must specify the place where he 
intends to show he was at the time in 
question.*® 


In the Seottish criminal procedure 
special notice must be given also of the 
defenses of insanity at the time of the 
offense, self-defense, that the defendant 
was asleep at such time or that the crime 
was committed by another person 
named.'* 


If it is not desirable to require notice 
of the nature of the defense in all 
eases, certainly it should be required in 
the cases of alibi, self-defense and insan- 
ity at the time of the act. Moreover, for- 
mer acquittal or conviction should be 
the subject of such notice, as at com- 
mon law. The statute of limitations also 
is a defense which should come in this 
class; it being presupposed that the 
rules relating to the indictment or in- 
formation relieve the prosecution from 
the duty now illogically imposed upon 
it of negativing such defense in advance. 
‘*So far as the defenses of former jeop- 
ardy and statute of limitations are con- 
cerned it would be more in accord with 
sound principle to make these the sub- 
ject of special pleas, as were former ac- 
quittal and conviction under the com- 
mon law practice. Notice of the other 
defenses mentioned, viz., insanity, self- 
defense and alibi should more appropri- 
ately come by way of a written specifica- 
tion under the plea of not guilty, as is 


13Wood and Renton, Criminal Procedure, pp. 
73, 319 
140Op. cit., p. 


73. 
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now the rule in New York with refer- 
ence to insanity.’’!® 

The method last indicated would be 
the one to follow, however broad is made 
the requirement of notice. If the de- 
fense is one by way of confession and 
avoidance, a special plea would be 
proper; if essentially a denial, then the 
vehicle of notice should be a written 
specification under not guilty. 


III. Should It Not Be Open to the Prose- 


cution to Comment on the Failure 
of the Defendant to Testify in His 
Own Behalf? 

The right not to incriminate oneself is 
something that most of us would be un- 
willing to disturb, although there are 
some, like Mr. Moorfield Storey, who 
would do away with it altogether. Still 
it is a fair question whether we have not 
gone too far in seeking to avoid the nat- 
ural inferences arising from the defend- 
ant’s silence. A common provision of con- 
stitution or statute is that the failure of 
the accused to testify shall create no pre- 
sumption against him. Washington and 
Nevada make it the duty of the court to 
instruct the jury that no such presump- 
tion arises. In a large number of juris- 
dictions there is an express prohibition 
of comment to the jury on the failure. 
Iowa has probably the most extreme 
provision in this regard. It declares that 
the fact of failure to testify shall have 
no weight against the defendant ‘‘nor 
shall the attorney or attorneys for the 
state during the trial refer to the fact 
that the defendant did not testify on his 
own behalf; and should they do so, such 
attorney or attorneys will be guilty of a 
misdemeanor, and the defendant shall 
for that cause alone be entitled to a new 
trial.’’16 

If the verdict of the jury were final 
there would be little to be said on the 
present subject. For in spite of every 
interposition of the law, the jury, as has 
been frequently pointed out, will as- 
suredly draw the forbidden inferences. 

15Millar, Reform of Criminal Pleading in 


Illinois, Journal of Criminal Law and Crim- 
inology, Vol. 8, p. 336. 
16Compiled Code of Iowa, 1919, sec. 9464. 
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It can hardly be otherwise than that as 
reasonable men, they should draw from 
the silence of accused what Mr. Moor- 
field Storey aptly describes as all the in- 
ferences ‘‘which men inevitably draw 
from silence where one would naturally 
speak.’"*7 But when the case is ap- 
pealed, the situation assumes a different 
complexion. If the prohibition against 
comment has been contravened, the re- 
sult, even in the absence of an explicit 
provision like that of Iowa will often be 
a reversal. For it will be said that a 
presumption of error arises from the 
comment, and if there is nothing before 
the court to rebut this, it is of no mo- 
ment how guilty in point of fact the de- 
fendant actually is. It is consequently a 
very pertinent question as to whether 
the real as distinguished from the tech- 
nical benefit to the defendant proceed- 
ing from the prohibition, is such as to 
compensate for the frequent misecar- 
riages of justice which it effects. 


One jurisdiction has answered this 
question in the negative. The Constitu- 
tion of Ohio, adopted in 1914, after 
guaranteeing to the defendant the privi- 
lege of not being compelled to testify 
against himself, provides that his failure 
to do so may be eonsidered by the court 
and may be made the subject of com- 
ment by counsel.'* It is clear that rever- 
sals beeause a prosecuting attorney has 
directed the attention of the jury to a 
cireumstance which no intelligent person 
could help taking into consideration of 
his own accord should have no place in 
any well ordered system of criminal pro- 
cedure. It may be that to accomplish 
this a following of the Ohio example is 
necessary. 


An alternative suggestion offered by 
one member of the committee would 
grant to the court alone the right to 
make such comment, on the ground that 
comment by counsel would tend to be 
partisan and unfair. But if it should be 
concluded that comment by counsel is 

i7Some Practical Suggestions as to the Re- 
form of Criminal Procedure, Journal of Crim- 


inal Law and Criminology, Vol. 4, p. 495. 
18Art. 1, sec. 10 


advisable it would seem that abuse here 
could be checked and controlled by a 
competent court quite as well as it 
could be in any other part of the argu- 
ment. 


IV. So Far as Consistent with the Pres- 
ervation of the Accused’s Right of 
Confrontation, Should Not’ the 
Rights of the Prosecution and De- 
fense Be on a Parity with Refer- 
ence to the Introduction of Evi- 
dence, Taken on Deposition, of a 
Witness Who Is Dead, Sick, Insane 
or Absent from the Jurisdiction at 
the Time of Trial? 

Depositions taken on commission were 
unknown to the criminal as to the civil 
proceedings of the common law. Where 
at the time of trial the witness himself 
was unavailable resort might be had at 
common law under some circumstances 
to his testimony given on a former trial 
involving the same issue or to his depo- 
sition before the committing magistrate 
in the same ease, provided that the ac- 
cused had had the opportunity of cross- 
examining any adverse witness.'® So 
far as the defendant is concerned sta- 
tutes have nearly everywhere given him 
in criminal, as in civil proceedings, the 
right to resort to depositions taken on 
commission where the witness is dead or 
otherwise unavailable. A few jurisdic- 
tions still withhold it. Notable among 
these is Illinois where it was held in 1914 
that inasmuch as the statutes had made 
no provision for depositions in criminal 
eases, the court had no power to require 
the prosecution to consent to the intro- 
duction of a deposition on behalf of the 
defendant on pain of postponement of 
the trial.?° 

With respect to the prosecution, how. 
ever, the law-makers of the several 
states have been much less generous. 
Most of the jurisdictions which have 
eoneeded this right to the defendant 
make no grant of it in any form to the 
state. It is not unusual, however, to find 
a provision to the effect that either side 
may introduce a deposition taken by the 

i9Bishop, New Criminal Procedure, 2nd ed., 


Vol. 2, secs. 1194 et seq. 
20People v. Turner, 265 Ill. 594. 
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defendant. A few states make the right 
of the state to take depositions contin- 
gent upon consent of the defendant. One 
jurisdiction, at least (Oregon), has a 
provision whereby, as a condition prece- 
dent to obtaining a continuance, the de- 
fendant may be required to consent to 
the taking of a deposition on behalf of 
the state. A provision occurring in Mas- 
sachusetts and Michigan is to the effect 
that the prosecuting officer may join in a 
commission granted the defendant to 
take the testimony of material witnesses 
residing out of the jurisdiction and 
name any material witnesses to be ex- 
amined on behalf of the state. In New 
York, California, Colorado, Arizona, 
Utah, and perhaps elsewhere, there may 
be a conditional examination on behalf 
of the state of a witness who is unable 
to find security for his appearance. Cali- 
fornia limits this right to eases other 
than homicide, but has a further provi- 
sion enabling the state as well as the de- 
fendant to take the deposition of any ma- 
terial witness who is about to leave the 
state or is so sick or infirm as to afford 
. reasonable ground for apprehension that 
he will be unable to attend the trial. 
Both in this and the preceding ease the 
deposition may be read at the trial upon 
a showing that the presence of the wit- 
ness cannot be had. ~ 


The great obstacle, of course, to the 
allowance of depositions on behalf of the 
prosecution has been the necessity of ob- 
serving the constitutional guaranty that 
the defendant shall be confronted by the 
witnesses against him. This necessity 
may be met to a very large extent by 
providing opportunity for the defendant 
to be present and cross-examine the wit- 
nesses in question. California requires 
that examination of the witness unable 
to find security, ‘‘must be by question 
and answer in the presence of the de- 
fendant or after notice to him, if on bail, 
and conducted in the same manner as 
the examination before a committing 
magistrate is required by this code to be 


21Deering’s Penal Code, 1915, secs. 1335, 
1336, 1345. 
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conducted.’’?? Its provision in this re- 
gard, as to the other kind of conditional 
examination, is that ‘‘the defendant has 
the right to be present in person and 
with counsel at such examination, and if 
the defendant is in custody the officer, 
in whose custody he is, must be in- 
formed of the time and place of such 
examination, and must take the defend- 
ant thereto, and keep him in the pres- 
ence and hearing of the witness during 
the examination.’’** 


Recent legislation on this subject in 
Ohio also deserves attention. The Con- 
stitution of 1912** declares that ‘‘pro- 
vision may be made by law for the tak- 
ing of the deposition by the accused or 
by the state, to be used for or against 
the aceused, of any witness whose at- 
tendance cannot be had at the trial, al- 
ways securing to the accused means and 
the opportunity to be present in person 
and with counsel at the taking of such 
deposition and to examine the witness 
face to face as fully and in the same 
manner as if in court. Accordingly, in 
1913, the existing law on the subject of 
depositions in criminal eases was amend- 
ed so as to provide for the granting of a 
commission to the prosecuting attorney 
as well as the defendant to take the de- 
position of a witness who resides out of 
the state, is sick, or infirm, or is about 
to leave the state or is confined in 
prison. Provision was made for confron- 
tation substantially in the language of 
the constitution.2> By a further amend- 
ment adopted in 1917, there was im- 
posed a very proper restriction dictated 
by the exigencies of confrontation, 
namely, that no such deposition was to 
be taken outside of the state if the de- 
fendant was in confinement.”® 


If the extension of the use of deposi- 
tions indicated in the question be 
deemed a proper measure of reform, it 
could be effected by the general adop- 
tion of statutes based on the California 


22Ibid., sec. 882. 
23Ibid., sec. 1340. 
24Art. 1, sec. 10. 
25Laws of Ohio, 1913, pp. 443, 444. 
26Laws of Ohio, 1917, pp. 451, 452. 
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and Ohio provisions. But in addition to 
the classes of witnesses enumerated in 
these enactments, there would seem also 
to be need of provision for the eondi- 
tional examination, at the discretion of 
the prosecutor, even of witnesses who 
are able to give security for their ap- 
pearance. The necessity for this, if news- 
paper accounts be correct, is well illus- 
trated by- the recent Enright murder 
ease in Chicago, where, according to 
these accounts, the trial of those charged 
as principals was rendered impossible by 
reason of the inability of the state to 
find its two main witnesses who had been 
released on bail. If the depositions of 
these two witnesses had been available 
this unfortunate result would have been 
averted. No harm ean possibly be done 
by the adoption of such a practice, for 
if the witness’ presence can be had at 
the trial use of the deposition naturally 
would be prohibited. 


V. Should Not Less Than a Unanimous 
Vote of the Jury Be Sufficient for 
Conviction, at Least in Other Than 
Capital Cases? 

The common law requirement of 
unanimity in the verdict is one which 
ean probably be relaxed, even in cases of 
felony, without impairing the protection 
of the accused. As a result of the exist- 
ing rule the presence of a single irration- 
al, biased or corrupt juror may cause a 
disagreement and tend to prevent ulti- 
mate conviction notwithstanding over- 
whelming evidence of guilt. For the ef- 
fect of a disagreement reaches beyond 
its purely legal incidence. It is but a 
commonplace to say that it means sceat- 
tering of the witnesses and general dis- 
couragement of the forees of prosecu- 
tion. It is generally agreed that a case 
ean never be tried as well the second 
time as the first ; the search for the truth 
is rendered more difficult. Often, of 
course, the prosecution will overcome 
these handicaps and finally secure con- 
viction of a guilty offender, but disagree- 
ments, nevertheless, count most signifi- 
eantly among the causes of thwarted 
criminal justice. 
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There is too general a tendency to 
look upon the common law institution of 
trial by jury with a blind admiration. 
Too generally do we penetrate the veil 
of tradition which surrounds it only to 
see its conceded virtues; of its faults 
we remain oblivious. Most of us look 
upon it as the only method of criminal 
trial consonant with free institutions, 
and to all its incidents, including the 
unanimous verdict, we yield the same 
unquestioning allegiance. Yet if we look 
abroad at those countries on the Conti- 
nent where the jury has been adopted as 
part of the machinery of the criminal 
courts, we shall find no requirement that 
the verdict be unanimous. In Scotland, 
with its jury of fifteen, a simple ma- 
jority decides—and whatever may be 
said about criminal justice on the Con- 
tinent, surely none can impugn its 
quality in Seotland. But even in our 
own country, some departures have al- 
ready been made from the traditional 
forms of jury trial. Florida, since 1877, 
has lived under the provision that 
‘‘twelve men shall constitute a jury to 
try all capital cases and six men shall 
constitute a jury to try all other crimi- 
nal cases.’”**? Many states provide that 
civil cases may be decided by a three- 
fourths majority of the jurors. Arizona, 
Colorado, Connecticut, Idaho, Missis- 
sippi, Missouri, Nevada, Oklahoma, 
South Dakota, Utah and Washington 
have all taken this step. Idaho provides 
for a verdict by five-sixths of the jury in 
misdemeanor cases, as does, perhaps, one 
or two other western states. Oklahoma 
fixes three-fourths as the necessary ma- 
jority in misdemeanor cases and Mon- 
tana provides that the verdict may be 
two-thirds in civil eases and criminal 
eases not amounting to felony. Utah is 
eontent with a jury of eight in courts of 
general jurisdiction except in capital 
eases. It is in Louisiana, however, that 
the farthest departure has been made. 
The Constitution of 1913 declares that 
‘eases in which the penalty is not 
necessarily imprisonment at hard labor 





27Compiled Stat., 1914, Vol. 2, sec. 3910. 
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or death shall be tried by the court 
without a jury or by a jury less than 
twelve in number** and by a subsequent 
provision directs that where the punish- 
ment may not be at hard labor, trial 
shall be by the judge, where it may be 
at hard labor, by a jury of five, all of 
whom must coneur, where it is neces- 
sarily at hard labor, by a jury of twelve, 
nine of whom must concur, and where it 
may be eapital, by a jury of twelve, all 
of whom must coneur.’’”® 

Such a system as that obtaining in 
Louisiana is probably too complicated to 
commend itself for general adoption. 
There undoubtedly is need, however, for 
some change in the generally existing re- 
quirements of unanimity. Just what 
number should be fixed upon as the nec- 
essary majority is a matter upon which 
individual opinions will differ, as is also 
the question whether or not the present 
requirement should be preserved in eapi- 
tal cases. Perhaps the most desirable ree- 
ommendation would be one to the effect 
that a three-fourths majority should be 
sufficient for conviction in other than 
capital cases. 


VI. Should Not the State Have a Right to 


Appeal on Questions of Law Equal 
to That of the Defendant? 

The various jurisdictions exhibit a 
wide diversity as to the right of the 
state in reference to review of criminal 
proceedings. In- all except Connecticut 
observance of the provision against 
double jeopardy has either denied the 
state any right in this regard, made it 
an academie one or else restricted it 
within narrow limits. Mr. Clark, in his 
Criminal Procedure, thus summarizes 
the situation: ‘‘At common law, the 
state cannot appeal or sue out a writ of 
error to review a judgment for the 
defendant in a eriminal case, even on 
demurrer, much less on a verdict of 
acquittal. By statute, in many 
of the states, a writ of error or appeal is 
allowed the state from an adverse judg- 
ment or motion to quash a demur- 


28Art. 9. 
29Art. 116, 
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rer, or motion in arrest of judgment, 
or where a statute has been held un- 
constitutional; and it is also allowed 
by statute in ease of an acquittal by the 
jury on the facets for the purpose of de- 
termining and settling questions of law, 
but not for the purpose of obtaining a 
new trial.’’*° 

It would be impracticable to attempt 
here a review of the multiform provi- 
sions of the several states on this subject. 
We may note, however, that the case of 
Connecticut apart, the farthest stage 
reached is exemplified by such a statute 
as that obtaining in California, and with 
or without certain differences in other 
Western states. It provides that: 

‘‘An appeal may be taken by the 
people: 

1. From an order setting aside the 

indictment or information ; 
2. From a judgment for the defend- 
ant on a demurrer to the indict- 


ment, accusation or informa- 
tion ; 

3. From an order granting a new 
trial ; 

4. From an order arresting judg- 
ment; 


5. From an order made after judg- 
ment affecting the substantial 
rights of the people.’’** 

The Federal Criminal Appeal Act of 
1907** should also be noted. This gives 
the United States the right to appeal, 
by means of a writ of error: 

‘*From a decision or judgment quash- 
ing, setting aside, or sustaining a de- 
murrer to any indictment, or any count 
thereof, where such decision or judg- 
ment is based upon the invalidity or 
construction of the statute upon which 
the indictment is founded. 

‘‘From a decision arresting a judg- 
ment of conviction for insufficiency of 
the indictment where such decision is 
based upon the invalidity or construe- 
tion of the statute upon which the in- 
dictment is founded. 


s0Criminal Procedure, p. 393. 


31Deering’s Penal Code, sec. 
3234 Stat. 1246. 


1238. 
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‘‘Wrom the decision or judgment sus- 
taining a special plea in bar when the 
defendant has: not been put in jeop- 
ardy.”’ 

Statutes such as these, however, fall 
far short of equalizing the right of the 
state with that of the defendant. This 
cannot be accomplished without a revisal 
of the generally obtaining notion of 
jeopardy. Connecticut, at least, has here 
pointed the way. A statute passed in 
1886 provided that ‘‘appeals from the 
rulings and decisions of the Superior 
Court upon all questions of law arising 
on the trial of criminal causes may be 
taken by the state, with the permission 
of the presiding judges, to the Supreme 
Court of Errors, in the same manner 
and to the same effect as if made by 
the accused.’’ In the celebrated case of 
State v. Lee,** after acquittal of the de- 
fendant, the state appealed on _ the 
ground that the trial court had im- 
properly excluded certain evidence. The 
appellee contended that the acquittal 
barred the state’s right of appeal inas- 
much as the defendant had been in jeop- 
ardy. In negativing this contention the 
court said: 

‘The prineiple nemo bis vexare pro 
eadem causa gives protection against a 
second judicial proceeding, and in the 
event of such proceeding gives to a 
party the right, in criminal eases, to the 
plea of autrefois acquit or autrefois con- 
vict and in civil eases to the plea of 
res judicata; but the prineiple does not 
control the question whether the judg- 
ment pleaded in bar is in fact a legal 
and final judgment, and has no legit- 
imate relation to the question whether 
existing procedure provides for corree- 
tion of errors oceurring in the trial.’’ 

And again: 

‘*Judicious legislation for securing a 
full, fair and legal trial of each criminal 
cause, is not in derogation, but in pro- 
tection, of individual right, and is in 
full aecord with the principle that no 
man shall twice be put in jeopardy for 
the same offense. This maxim is based on 
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the truth that a judicial proceeding law- 
fully carried on to its conclusion by a 
final judgment puts the seal of finality 
on the controversies determined by that 
judgment, and is not based on a theory 
that a person accused of crime has any 
natural right of exemption from those 
regulations of a judicial proceeding 
which the state deems necessary to make 
sure that the conduct and final result of 
that proceeding shall be in accordance 
with law. And so the putting in jeop- 
ardy means a jeopardy which is real and 
has continued through every stage of 
one prosecution, as fixed by existing 
laws relating to procedure; while such 
prosecution remains undetermined the 
one jeopardy has not been exhausted.’’ 

The rational view of jeopardy thus 
adopted finds strong support in the dis- 
senting opinion of Mr. Justice Holmes 
in the case of Kepner v. U. 8.** In that 
opinion, coneurred in by White and Me- 
Kenna, JJ., it was said: 

e It seems to me that logi- 
cally and rationally a man cannot be 
said to be more than once in jeopardy 
in the same cause, however often he may 
be tried. The jeopardy is one continu- 
ing jeopardy from its beginning to the 
end of the cause. Everybody agrees that 
the principle in its origin was a rule 
forbidding a trial in a new and inde- 
pendent case where a man had already 
been tried once. But there is no rule 
that a man may not be tried twice in 
the same case. . . . If a statute 
should give the right to take exceptions 
to the government, I believe it would be 
impossible to maintain that the prisoner 
would be protected by the constitution 
from being tried again. He no more 
would be put in jeopardy a second time 
when re-tried because of a mistake of 
law in his favor than he would be when 
re-tried for a mistake that did him harm. 

If what I have said is correct, 
no additional argument is necessary to 
show that a statute may authorize an 
appeal by the government from the de- 
cision by a magistrate to a higher court, 
~ 84195 U. S. 100. 
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as well as an appeal by the prisoner. 

For the reasons which I have 
stated already, a second trial in the 
same case must be regarded as only a 
continuation of the jeopardy which be- 
gan with the trial below.’’ 

If this construction of the term ‘‘dou- 
ble jeopardy’’ were to find general ac- 
ceptance, the problem of appeal by the 
state would present no difficulty. The 
opposite view, however, is very firmly 
intrenched—so firmly as to appear al- 
most impossible of dislodgment. But it 
ought to be dislodged, and the Institute 
ean, if it chooses, do here a work of 
exceptional value. By insistence and 
iteration it can preach the true doctrine 
of double jeopardy and make plain to 
the public that the only obstacle to put- 
ting the state on an equal footing with 
the defendant in the present regard is 
one which lies in a comparatively nar- 
row compass. The means of correction, 
of course, will be a special problem in 
each jurisdiction. In most it will prob- 
ably require a constitutional amend- 
ment to change the long settled course 
of decision under the jeopardy clause. 
But no state will be able to lay claim to 
a really satisfactory system of criminal 
procedure until that correction is ac- 
complished. With it accomplished a sim- 
ple statute like that of Connecticut will 
suffice to give the state the right to 
which it is entitled. 


VII. Should Not the Rule Which Obtains 


in Nearly All the States to the Ef- 
fect That Jeopardy Attaches as 
Soon as a Jury Is Impanelled and 
Sworn Be Changed So as to Post- 
pone the Attaching of Jeopardy 
Until the Rendition of a Verdict 
on the Merits? 

By a further construction of the dou- 
ble jeopardy clause the courts in most 
of the states hold that jeopardy is in- 
curred by the accused the instant a jury 
is sworn. Some exception is variously 
made for the case of disagreement of the 
jury and certain other causes of mis- 
trial. The case of a new trial granted on 
the accused’s motion is also excepted on 
the ground that he, himself, has waived 
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the jeopardy. But if the prosecutor 
should be obliged to enter a nolle prose- 
qui because, e. g., of inability to find a 
material witness, there is no help for it; 
the accused stands acquitted and cannot 
again be tried, for by the swearing of 
the jury he has been in jeopardy. To il- 
lustrate: A soldier in the American 
Expeditionary Forces in France was 
charged with attempt to commit rape 
and placed on trial before a court mar- 
tial. When the complaining witness took 
the stand she testified that the accused 
had succeeded in his purpose, and that 
a sense of shame had prevented her 
from disclosing this before. The offense 
therefore was rape and not an attempt 
to commit rape. If this case had oc- 
curred in any one of most of the state 
jurisdictions, the offender would have 
gone unpunished, since under the rule 
mentioned and the further principle 
that one who is tried for a lesser in- 
cluded offense is in jeopardy for the 
whole, he would have been able, on a 
subsequent prosecution for the com- 
pleted crime, successfully to plead that 
he had been once in jeopardy. 

As far as may be judged without an 
exhaustive examination of their deci- 
sions, Maine, Vermont, New Hampshire 
and Maryland take the view that rendi- 
tion of a verdict is necessary to consti- 
tute jeopardy.** There are indications 
that the Supreme Court of the United 
States has leaned in the same direc- 
tion.*® In some states the double jeop- 
ardy clause appears as a prohibition of 
a second trial after acquittal. This is 
true of New Jersey, Rhode Island, New 
Hampshire, Michigan, Missouri and Ok- 
lahoma. But in the first of these only 
does it seem to make jeopardy depend- 
ent upon acquittal or conviction.*? The 
Mississippi Constitution of 1890, how- 
ever, marks a notable advance. It 
couples the double jeopardy clause with 

35State v. Elden, 41 Me. 165; State v. Cham- 


peau, 52 Vt. 513; State v. Hodgkins, 42 N. H. 
474; Anderson v. State, 86 Md. 479. 


36U. S. v. Perez, 9 Wheat 579: 
eo. 187 .” S. 71; Lovato v. 
242 U. S. 19 


3s7Smith v. 


Dreyer Vv. 
New Mexico, 


‘State, 41 N. J. L. 498. 
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the provision: ‘‘but there must be an 
actual acquittal or conviction on the 
merits to bar another prosecution.’’** 
And this qualification has been given 
full effect. It ‘‘changes fundamentally 
the old rule,’’ says the Supreme Court 
of Mississippi in Roberts v. State,®® ‘‘and 
wisely puts an end to the unmeritorious 
escape of persons charged with crime 
who had been only technically and not 
really tried.’’ 

Whether the interpretation so gener- 
ally placed upon the double jeopardy 
maxim is in conformity with the com- 
mon law admits of serious question. 
Certainly, it does not appear to be ac- 
cepted in modern English practice.*° 
‘‘In England,’’ says Mr. Wharton, ‘‘it 
is settled that the maxim that a man 
cannot be put in peril twice for the same 
offense means that a man cannot be tried 
again for an offense upon which a ver- 
dict of aequittal or conviction has been 
given and not that a man cannot be 
tried again for the same offense where 
the first trial has proved abortive and 
no verdict given.’’** And at all events 
it utterly fails to respond to present day 
needs. A rule can never be other than 
unsatisfactory which, under any cir- 
cumstances, permits a criminal to regain 
his freedom simply because a jury has 
been sworn to try him. Nothing short of 
a verdict on the merits should suffice. 

That a strong ease can be made 
against the proposed change is not to 
be gainsaid. It finds expression in the 
objection voiced by Mr. _ Bishop.*? 
‘‘Should the legislature direct (what 
the court might as well do without the 
direction) that whenever the evidence 
appeared to the judge to be insufficient 
to convict, he should discharge the jury 
without taking a verdict and hold the 
defendant to answer before another 
jury, no protection against any number 


of trials and any amount of harassment 


38Art. 3, sec. 22. 

3972 Miss. 728. 

40See Archbold, Criminal Pleading and Prac- 
tice, 23d ed., pp. 139-141; 169-174. 

412 Criminal Procedure, 10th ed. p. 1891, 
note 6. 
on" Criminal Law, 8th ed., Vol. 1, sec. 
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would be afforded to defendants.’’ But, 
on the other hand, no one doubts that 
the case may be nolle prossed at any 
time before the jury is sworn without 
causing the accused to incur jeopardy. 
Why then should the mere swearing of 
the jury produce a difference? Why, to 
be concrete, should there be no jeopardy 
at 11 a. m. and eomplete jeopardy at 
11:02 a. m. just because the jury has 
been sworn in the interim? The harass- 
ment which Mr. Bishop speaks of would 
be different only in degree from that 
to which the defendant is exposed under 
the present rule, for theoretically that 
permits nolle prossing ad infinitum until 
a jury has been sworn. It would be no 
greater than that experienced by the de- 
fendant in a civil cause where under 
the general rule, the plaintiff may take 
a nonsuit at any time down to the re- 
tirement of the jury to consider its ver- 
dict. And when we set over against the 
possible inconvenience which might thus 
be occasioned an innocent defendant, the 
harm which is continually being in- 
flicted on society by the chance of tech- 
nical acquittal which the present rule 
extends to the guilty, we are forced to 
conclude that change is imperative. The 
Institute, it is submitted, should ear- 
nestly advocate the adoption, where nee- 
essary, of a constitutional provision like 
that of Mississippi. 


VIII. Should There Not Be an Abrogation 


of the Rule Prevailing in Certain 
Jurisdictions Which Confines the 
Scope of a New Trial Granted at 
the Defendant’s Instance to the 
Particular Offense of Which He 
Was Convicted on the First Trial, 
Notwithstanding That He Stands 
Charged with a Higher Degree 
of That Offense? 


A still further aspect of the double 
jeopardy rule is here involved. ‘‘By 
the weight of authority,’’ says Mr. 
Clark, ‘‘if a person is convicted, not of 
the highest offense charged, but of a 
minor offense included in the charge, as 
of manslaughter on an indictment for 
murder or simple assault on an indict- 
ment of an aggravated assault, this is an 
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acquittal of every higher offense of 
which he could have been convicted, 
and, in obtaining a new trial, he can- 
not again be tried for the higher of- 
fense.’’** But a considerable number of 
jurisdictions take the opposite view.** 

Included among the dissentient courts 
is the Supreme Court of the United 
States which in Trono v. U. S.,*° by a 
vote of five to four, upheld the action 
of the Supreme Court of the Philip- 
pines in reversing a conviction in a 
lower court and holding the accused 
guilty of a higher degree of the same 
offense. ‘‘In, our opinion,’’ said the 
eourt, ‘‘the better doctrine is that 
which does not limit the court or jury 
upon a new trial to a consideration of 
the question of guilt of the lower offense 
of which the* accused was convicted 
on the first trial, but that the rever- 
sal of the judgment of conviction 
opens up the whole controversy and 
acts upon the original judgment as if it 
had never been. The accused by his own 
motion has obtained a reversal of the 
whole judgment, and we see no reason 
why he should not, upon a new trial, 
be proceeded against as if no trial had 
previously taken place. We do not 
agree to the view that the accused has 
the right to limit his waiver as to jeop- 
ardy when he appeals from a judgment 
against him. As the judgment stands 
before he appeals, it is a complete bar 
to any further prosecution for the of- 
fense set forth in the indictment or of 
any lesser degree thereof. No power can 
wrest from him the right to so use 
that judgment, but if he chooses to ap- 
peal from it and to ask for its reversal, 
he thereby waives, if successful, his 
right to avail himself of the former ac- 
quittal of the greater offense contained 
in the judgment which he has himself 
procured to be reversed.”’ 

This, it is submitted, expresses what 
ought everywhere to be the luw. If the 
finding of the jury, by the defendant’s 

43Criminal Procedure, p. 392. 

44See the cases cited by Mr. Clark, and in 


16 Corpus Juris, pp. 260-262. 
45199 U. S. 621. 
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appeal, is cancelled and obliterated for 
one purpose it should be for every pur- 
pose. Otherwise we have the anomaly 
of a verdict which in its expression has 
been set aside and, in its implication, 
has been suffered to stand. Only by the 
most bizarre reasoning can we conceive 
of an implication existing without an 
expression. Apart from its inherent un- 
soundness the majority rule gives the 
defendant an unfair advantage over the 
state, encourages unfounded appeals and 
stands in the way of a correct adminis- , 
tration of the criminal law. 


Many jurisdictions repudiate the rule 
under criticism purely as a matter of 
judicial decision. Others have at- 
tained the like result by legislative aid. 
A statute providing that ‘‘the granting 
of a new trial places the parties in the 
same position as if no trial had been 
had’’ finds place in New York, Indiana, 
Kansas and Kentucky.*® In Missouri a 
modification of the double jeopardy 
clause of the constitution so as to permit 
a new trial ‘‘on a proper indictment”’ 
after arrest of judgment for insuffi- 
ciency of the indictment or error of law 
effected the repudiation.*? Arizona is 
more explicit. Section 1104 of its penal 
code provides that ‘‘if a defendant 
prosecuted for an offense which in- 
cludes within it lesser degrees be con- 
victed of an offense lower than that 
for which he is charged and a new 
trial granted him or the judgment be 
arrested upon his motion the verdict 
upon the first trial shall not be consid- 
ered an acquittal of the higher offense, 
but he may upon a second or subsequent 
trial be convicted of the offense for 
which he is charged or any offense in- 
cluded therein.’’ It is believed, how- 
ever, that a statute of a general char- 
acter such as the one which obtains in 
New York and elsewhere, as above noted, 
would be a satisfactory form of enact- 
ment to urge upon those jurisdictions 


46Note to People v. Trono, supra, 4 A. & E. 
Ann. Cas. 779. 


47State v. 
Ann, Cas. 780 


Simms, 71 Mo. 538; 4 A. & E. 
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which have not yet departed from the 
mistaken rule. 


IX. Should Not Admission to Bail After 
Conviction Be Prohibited in Cases 
of Felony? 


This may appear as a radical sugges- 
tion, but it is one which in the interest 
of deterrence of crime is entitled to seri- 
ous consideration. It cannot be doubted 
that the ease with which an offender, in 
most jurisdictions, can regain his lib- 
erty, pending review, is a constant 
source of evil. Speaking of the institu- 
tion of bail as it exists in Italy, and the 
release of the offender after conviction, 
Baron Garofalo says: ‘‘Is not this sort of 
thing utterly opposed to reason and com- 
mon sense? Whatever grounds may be 
urged in justification of such a system 
there is no gainsaying the fact that it is 
not natural, that it is unsound; that it 
cannot be comprehended by the popular 
intelligence, least of all by that of a 
Southern nation. How is it to be sup- 
posed that a people with the meridional 
characteristies of little foresight, of lit- 
tle sensibility to that which is not pres- 
ent and immediate can be impressed by 
the menace of an imprisonment which 
is not to take effect until after the 
lapse of an indefinite period—one or two 
years or even more in the event of a 
new trial being ordered by a higher 
court? Remote menaces of this descrip- 
tion may not be without influence upon 
people of a cold and ealeulating turn of 
mind. Up to a certain point they are 
understandable in the North, but in the 
South, to apply Spencer’s expression, 
‘there must be penalties which are se- 
vere, prompt and specific enough to be 
vividly conceived.’’** It may be ques- 
tioned whether the learned Baron has 
not made undue allowance for the peo- 
ple of the North. Certainly, in the Unit- 
ed States with its mixed population, the 
necessity that punishment be capable of 
vivid conception is just as pressing as it 
is in Italy. And to the extent that the 
institution of release on bail blurs that 


48Criminology, Modern Crim, Science Series, 
Pp. 348-9. 
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conception is it subject to just criti- 
cism. 


There is apparently but one state in 
the Union which does not allow bail 
pending appeal—that is, Kentucky, 
which has a statute declaring that 
‘after conviction the defendant cannot 
be admitted to bail.’’*® Elsewhere bail 
seems to be allowable after conviction 
under greater or less restrictions. In one 
class of states it is allowable in the dis- 
cretion of the court where the offense 
was originally a bailable one. This is 
true probably of the greater number of 
jurisdictions. Another class of states 
makes it of right where the punishment 
is by fine and discretionary in all other 
except capital cases. California, Idaho, 
Montana and Nevada follow this rule. 
In other states it is of right except 
where the punishment is death or life 
imprisonment. This is true of Indiana 
and Oklahoma. Oregon makes it of right 
except in cases of murder, treason or 
personal injury likely to cause death, 
where if death ensues the offense would 
be first degree murder. In Texas there 
is a right to bail on appeal only when 
the punishment does not exceed fifteen 
years’ imprisonment. 


Whatever may be said of permitting 
release on bail after conviction in the 
discretion of the court, the giving of 
the defendant an absolute right to it, as 
do some of these jurisdictions, where 
the punishment stops short of life im- 
prisonment, is little less than playing 
into the hands of the criminal classes. 
The whole matter of bail in our sys- 
tem, if we stop to consider it, negatives 
equality of treatment of defendants. It 
makes provisional release depend upon 
possession of property or propertied 
friends. The accused with this advan- 
tage escapes the confinement that his 
less fortunate fellow must endure. But 
we tolerate this essential inequality and 
will continue to tolerate it, pending 
conviction, because of the presumption 


49Sec. 75, Title V, Code of Practice in Crim- 
inal Cases, Carroll’s Kentucky Codes, Vol. 1, 
p 





150 


JOURNAL 


that the accused is innocent. Where, 
however, conviction ensues, with a sen- 
tence of imprisonment, should not that 
presumption be regarded as sufficiently 
rebutted to restrain the accused of his 
liberty? Clearly it should be so far as 
regards admission to bail as a matter of 
right. We ean and should take steps 
everywhere, as has been done in many 
states, to credit on the defendant’s term 
of imprisonment the period spent in con- 
finement pending review. And with this 
as the rule, there is good reason for 
contending that we should go to the 
full extent and forbid such release even 
as a matter of judicial discretion. The 
argument here is principally that of 
Garofalo, namely, that the returning of 
the accused to that society which a jury 
has solemnly said he has outraged con- 
veys to the ignorant the idea that he has 
successfully flouted the law and that 
they too may do so with impunity. And, 
it may be added, even those who are 
ignorant cannot escape the impression 
that the prosecution has degenerated 
into a mere law suit with the state, a 
sort of moot and academie contest. To 
use a current term, the proceeding gives 
rise to the notion that the state has 
no ‘‘teeth.’’ The fact that, if the con- 
viction be affirmed he will be retaken 
into custody and made to serve his sen- 
tence, does not mitigate to any appre- 
ciable extent the effect thus produced. 
For his return to freedom after convic- 
tion had an element of the spectacular 
which the later circumstance wholly 
lacks. 


On the other hand, there is the dan- 
ger of injustice being committed in the 
confinement of an accused who is ulti- 
mately released by action of the re- 
viewing court. While this argument 
loses some of its force from the consider- 
ation that if the accused be unable to 
give bail, he is exposed to the same in- 
justice under the existing system, it 
may nevertheless be strong enough to re- 
quire a more conservative recommenda- 
tion, with relation to bail after convic- 
tion than that of its total prohibition. 
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X. Should Not the State See to it That 
A Defendant May Appeal Without 
Advancing Costs, Irrespective of 
His Pecuniary Condition? 

Most of the faults of the existing sys. 
tem inure to the benefit of the defend- 
ant. But there are some which operate 
to his prejudice. Not the least of these 
is the fact that in various jurisdictions 
he cannot appeal without a considerable 
expenditure of money. Sometimes he is 
required to advance clerk’s costs in or- 
der to have his case docketed in the 
upper court, but his chief grievance in 
this regard concerns the preparation of 
the record and the expenses of printing 
incident to appeal. Where the burden of 
paying for these items is cast upon him 
the effect is a virtual denial of justice. 

A number of states have adopted 
measures by way of remedy. A favorite 
form of enactment is one which relieves 
the defendant from some or all of the ex- 
penses of appeal upon his showing of in- 
ability to pay. Iowa, Montana, Oklaho- 
ma, Texas, Utah and Washington have 
statutes to this effect.5°° Arizona, Missou- 
ri, Nebraska, Oregon and Virginia are in 
the same or substantially the same ease. 
South Dakota provides that the state 
furnish a transcript of the proceedings 
when the court deems it essential to the 
protection of the defendant. In other 
jurisdictions the clerk of the lower court 
is required to prepare the record with- 
out charge irrespective of the appel- 
lant’s ability to pay. This is true, for 
example, of Nevada and North Dakota. 
West Virginia provides inter alia for 
printing the record at the expense of 
the state. Many other provisions on the 
present subject are to be found in dif- 
ferent jurisdictions, the exact effect of 
which (as indeed of at least some of 
the statutes directing preparation of the 
record without charge) is difficult to es- 
timate in view of the divergencies in 
appellate procedure. Certain it is, how- 
ever, that there are still sundry juris- 
dictions in the same ease as Illinois, 
where the defendant who cannot obtain 
funds to pay for a transcript of the tes- 


6017 C. J. 103. 
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timony has no alternative but to sub- 
mit to his sentence, however erroneous 
may have been the trial proceedings. 
The ideal system of criminal appeal, 
of course, would be something like that 
obtaining in the army. There every rec- 
ord of trial by general court-martial 
goes up to the proper authorities for 
review. Such a review, regardless of the 
defendant’s volition, may not be practi- 
eally desirable in the criminal justice of 
civil life, but one feature of it commends 
itself for universal adoption—that is the 
transcribing and certifying in all cases 
of the evidence heard on the trial. It 
would be a distinct advantage to all con- 
cerned if a record were thus to be made 
of the evidence, wholly apart from any 
question of appeal. Maine now requires 
this in murder eases, and no doubt there 
are other jurisdictions where it is done. 
But it is probably true, in the majority 
of jurisdictions, that the stenographer’s 
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notes are not written up, at least for of- 
ficial certification, until there is need 
for a bill of exceptions or the equiva- 
lent. The practice suggested would fa- 
cilitate the exemption of the defendant 
from costs, for the original transcript 
itself could be laid before the appellate 
court. 

It is clear that statutes basing the ex- 
emption upon a showing of indigence are 
neither adequate nor just. So long as 
the state permits a revision of criminal 
sentences so long should it make good 
the promise that justice shall be free. 
No legislation can be satisfactory which 
does not relieve the appealing defendant 
from advancing costs of any descrip- 
tion, whether he be pauper or million- 
aire. The enactments of those states 
which accomplish this should be pressed 
upon the attention of their backward 
neighbors. 





Methods of Work in the Appellate Courts 
of the United States 





Fifth Installment of Replies to Questionnaire 





NOTE: Members of the courts of last resort in all the states were 
invited to reply to a series of questions concerning methods of work 
which were published in the Journal for December, 1924. A sufficient 
number of replies were received to afford considerable valuable informa- 
tion in a field concerning which practically nothing has ever been pub- 
lished. The April, June and August numbers of the Journal contained 
installments of the replies under the first two heads—briefs and argu- 
ments, and the court. We come now to the third head, which is clerical] 
help, resuming with replies to question number thirty-six. We presen’ 
first the names of the states in which the Supreme Courts represented ir 
the replies are located and the names of the individuals who replied on 
behalf of the several courts: 


Idaho—I. W. Hart, Esq., Clerk. 

Illinois—Hon. Floyd E. Thompson, Associate Judge. 
Kansas—Hon. John S. Dawson, Associate Judge. 
Montana—Hon. Lew L. Callaway, Chief Justice. 

New York—Hon. Frank H. Hiscock, Chief Justice. 
Ohio—Hon. C. T. Marshall, Chief Justice. 

South Dakota—Hon. John Howard Gates, Associate Judge. 
Washington—Hon. Emmett N. Parker, Associate Judge. 
Wisconsin—Hon. A. J. Vinje, Chief Justice. 


E Iuuinois: Yes; all that have an; 
OPINIONS merit. 
49. Is It the Practice of the Court to Dis- . ’ —_ : 
cuss Each Point Argued? Kansas: Ordinarily it is. Minor 
IpaHo: Not unless considered essen- points of no controlling significance are 


tial to the decision reached. sometimes disposed of without diseus- 
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sion, unless the ease is to be remanded 
for further proceedings, in which situa- 
tion even the minor points are discussed 
and disposed of so that they will not be 
the oceasion of further controversy in 
the trial court. 


Montana: The answer is ‘‘yes.’’ 


Onto: Every debatable point is 
argued, but we would regard it as a 
waste of time to argue well settled prop- 
ositions. 

South Daxora: No. Ordinarily 
only such as are necessary to a deter- 
mination of the case. 


WASHINGTON : We discuss in our opin- 
ions questions fairly presented by the 
briefs which are necessary to a deter- 
mination of the cause, though not 
necessarily every question presented. 
We do, however, discuss and decide 
claims of error liable to come into the 
cause upon a new trial, when a new 
trial is awarded. 


50. If Not, What Is the Basis of Exclu- 
sion? 

IpaHo: (a) The court may have al- 
ready decided the point raised so often 
that it has become settled law and fur- 
ther discussion would be futile. (b) In 
the view taken of the case by the court 
it may not be relevant or material to 
the decision reached, so that a discus- 
sion of it would be obiter dictum. 


InLinois: Where points are raised 
and argued which have been repeatedly 
decided or which are not debatable, they 
are very often disposed of by general 
statement. 


Onto: We feel that some proposi- 
tions are so well settled by the uniform 
decisions of our court that further argu- 
ment should not be permitted. 

Souty Dakota: Immateriality of the 
point, for one thing. The fact that 
many of the questions have been ruled 
upon before, for another. 

Wisconsin: No, only each material 
point, J 
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51. If One Error Is Found, Does the Court 


Examine for Other Errors? 

Ipano: If the error on one point is 
fundamental, such as lack of jurisdic- 
tion, the court may not examine the 
record for other errors, except in mat- 
ters of procedure for the guidance of 
the lower court and counsel in ease of 
retrial. Our statute provides that if on 
appeal a new trial is granted, ‘‘the 
court shall pass upon and determine all 
the questions of law involved in the 
case presented on such appeal, and 
necessary to the final determination of 
the ease.’’ (C. S. 6446.) 

ILntinois: Where the court is revers- 
ing a case without remanding, the judge 
examines only such errors as are neces- 
sary for such decision; if a new trial is 
granted all the questions which would 


likely arise on a new trial are examined 
and decided. 


Kansas: That would largely depend 
on the consequences arising from the 
existence of one prejudicial error. Thus 
if it were an appeal in a criminal case 
and the error arose in overruling the 
motion to quash, the discussion of other 
errors assigned would be superfluous. 
In a civil ease, if a demurrer to the 
petition should have been sustained be- 
cause no cause of action had been al- 
leged, the one error would inevitably 
terminate the litigation, and ordinarily 
other errors assigned would not be con- 
sidered. If, however, the cause had to 
be remanded for a new trial, other er- 
rors urged on the court’s attention 
which would likely arise again in the 
trial court would be considered, dis- 
cussed and decided. 


Ono: If an error necessitating a 
new trial is found, the court examines 
the record for other errors in order that 
the lower court may proceed advisedlv 
upon the new trial. The court does not 
diseuss errors which are not necessary 
to a decision upon the merits of the 
case. 


Montana: The rule on this question 


is not a hard and fast one, but as a 
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rule the court only disposes of the ques- 
tions necessary to a disposition of the 
case. 


SoutH Daxora: If one error is found 
to be prejudicial, the opinion is fre- 
quently based upon that alone. But 
sometimes other questions raised need 
elucidation if the case is to be retried. 

WASHINGTON: We discuss in our 
opinions questions fairly presented by 
the briefs which are necessary to a de- 
termination of the cause, though not 
necessarily every question presented. 
We do, however, discuss and decide 
claims of error liable to come into the 
cause upon a new trial, when a new trial 
is awarded. 

Wisconsin: Yes, if likely to oceur in 
a retrial when there is a reversal. 


52. What Is the Average Page Length of 
Opinions? 
IpaHo: About six pages of the Idaho 
reports. 


Kansas: Including caption, report- 
er’s keywords, and the syllabus, the 
average length of opinions is about four 
and one-half printed pages of the offi- 
cial reports; perhaps eight full length 
page of typewriting. 

Montana: This depends upon a num- 
ber of conditions. Some justices write 
longer opinions than others. I should 
say the average opinion is seven or eight 
pages of typewriting. 

Onto: It is impossible to answer this 
question, because many of our eases are 
disposed of in a short journal entry 
upon the authority of some other well- 
considered case which is similar in fact 
and law, and other eases are disposed of 
with a short per curiam opinion, and 
it is therefore impossible to make an 
intelligent average. 

South Dakota: Average four 
printed pages in the official report. This 
includes syllabi and reporter’s notes. 

WASHINGTON: The average length of 
our opinions is approximately three to 
four pages of our official reports. 

Wisconsin: About six pages. 
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53. Does the Court Deliver Memorandum 
Opinions? If So, to What Extent? 

IpaHo: Yes, to a limited extent. 
Mostly in matters of procedure in which 
the law is settled. 

ILLinois: Our court does not deliver 
memorandum opinions except where all 
of the questions involved have been 
fully decided in another published opin- 
ion. 

Kansas: Very rarely. 

Montana: The court seldom delivers 
memorandum opinions. 

Onto: If by this question per curiam 
opinions are classed as memoranda, the 
answer is ‘‘yes.’’ I enclose herewith a 
statement of the business of the court 
showing the manner of disposition of 
eases, which very fully answers Ques- 
tion 53. 

SoutH Dakota: No. In some eases 
disposed of by order, the order may, 
but usually does not, state the reasons. 

WasHincton: We do not deliver 
mere memorandum opinions, except 
where the determination of a case under 
consideration is in all respects controlled 
by a previously written opinion. Opin- 
ions of this nature are very few. 

Wisconsin: Very few—more might 
profitably be written. 

54. Does Your Statute Require a Written 
Opinion? 

IpAHo: Written decisions are re- 
quired in appealed cases, but not in 
original proceedings. 


Iturots: Yes. 

Kansas: Yes, see R. 8. 20-111, 20- 
112. 

Montana: Is answered in the af- 
firmative. 


On10: We have no statutory require- 
ments, but the constitution requires that 
every case which is disposed of on its 
merits must have a statement of the 
reasons therefor. We have construed 
this to mean a written opinion. 

SourH Daxora: No. 

WASHINGTON: Our constitution re- 
quires written opinions. This we have 
construed to mean written opinions in 
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all eases disposed of upon the merits. 
We have, however, written a consider- 
able number of opinions in disposing of 
motions touching unsettled questions of 
practice of which there remain com- 
paratively few in our state. 

Wisconsin: No, only written deci- 
sions. 


55. Would It Be Feasible to Deliver Oral 
Opinions in Cases of No Value as 
Precedent? 


IpaHo: Yes, in original proceedings 
of minor importance, where the law is 
settled. 

Iuuinots: Yes. 

Kansas: No. Oral opinions would 
be of no value for any purpose. Even 
the parties interested might reside 300 
miles away, and would not be on hand 
to hear them. 

Montana: I think it would be advis- 
able to deliver oral opinions in cases 
of no value as precedents. 

Onto: We have no choice in the mat- 
ter. 

SoutH Dakota: I suppose so. 

WASHINGTON: We do not deliver oral 
vpinions. Indeed, we seldom ever an- 
nounce a disposition of even a motion 
from the bench. Our decisions are ren- 
Jered only after consultation. Counsel 
are then promptly notified by the clerk 
of our rulings. 

Wisconsin: I presume it would, but 
we don’t follow the practice. Oceca- 
sionally when the appeal is trivial and 
without any color of legal basis a deci- 
sion is announced from the bench at 
the close of the oral argument. 

56. What Percentage of Your Cases Lay 
Down New Law? 

IpanHo: Impossible to make an esti- 
mate without great expenditure of time. 

Inuinois: Not prepared to answer 
without checking published opinions. 

Kansas: Perhaps not more than 10 
per cent. 

Montana: This depends upon what 
is ‘‘new law.’’ In the limited time at 
my disposal I am not able to answer 
the question satisfactorily. We have 
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many cases of first impression in this 
court. 


New York: [Reply to Questions 49 
to 56.] No unfailing rule governs our 
consideration of different points, on an 
appeal. If we think that a new trial 
must be granted because of what would 
be ealled a technical error, we look be- 
yond this error for the purpose of ascer- 
taining whether on the merits it will be 
possible for the party against whom 
the reversal is directed to succeed on 
another trial. Naturally we would not 
place our reversal upon some technical 
error if it was apparent that with this 
technical error eliminated a_ party 
could not be entitled to succeed on a 
new trial. The average length of our 
opinions during the year 1924 was 
about six printed pages in the New 
York reports, including syllabi and 
headnotes. This does not include mem- 
orandum opinions which we frequently 
hand down. We have no statute re- 
quiring a written opinion and, person- 
ally, I am not in favor of delivering 
oral opinions. It is impossible to an- 
swer Question 56. Nobody can tell what 
is meant by ‘‘new law’’ and even if I 
knew what the definition was it would 
be altogether too long a task for me 
to attempt to determine in how many 
cases it could be said that such law had 
been laid down. 

Ono: Prior to the constitutional 
amendments of 1912 in this state, 85 
per cent of all eases were decided with- 
out opinion. As a result, comparatively 
few basic principles had been thor- 
oughly settled by this court up to that 
time. Since 1912 all cases must be 
decided with a statement of the reasons 
therefor, and I should say that the great 
majority of all cases now decided lay 
down new law, or at least lay down 
principles for the first time by the re- 
ported cases of this court. 

WasHInNGTon: I think very few of 
our decisions lay down new law, 


though some readers of them might 
What is ‘‘new law,”’ 


think differently. 
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is too much a subject of differing opin- 
ion to give an answer to this question 
which would be of any value. 


Wisconsin: I am unable to state, 
first, because it is difficult to say what 
is new law, and second, I have never 
made an estimate. 


57. Would It Be Practicable by Rule to 
Prevent the Citation of Opinions De- 
livered But Not for Publication? 

Ipano: I think it would be practic- 
able to do so, but the matter is of. no 
importance here, since practically all 
opinions are written and published. 

ILurmvois: These questions do not 
arise in our jurisdiction. 

Kansas: No, these questions are ap- 
parently concerned with some practice 
unknown in this jurisdiction. 

Montana: As we publish all of our 
opinions, these questions need not be 
answered. 

Onto: No such rule is necessary in 
this court, because it is a well-known 
unwritten rule. 

Soutu Daxora: The situation doesn’t 
arise here. 

Wisconsin: I do not know. Our 
court affirms a number of cases with- 
out opinion and no public record is 
made of them. 


58. If So, Would Such a Rule in Practice 
Prevent the Publication of Such 
Opinions? 

Ipano: Not necessarily. 

ILutinois: These questions do not 
arise in our jurisdiction. 

Kansas: No; these questions are ap- 
parently concerned with some practice 
unknown in this jurisdiction. 

Montana: As we publish all of our 
opinions, these questions need not be 
answered. 

On10: This court always discouraged 
such publications, but manifestly is not 
able to prevent them. The rule re- 
ferred to in the answer to Question 57 
naturally goes a long way toward pre- 
venting it. 

South Daxora: See reply to 57, 


59. Have You the Impression that Opin- 
ions in General Are Too Lengthy? 

IpaHo: Yes. 

ILLINOIS: Just as many opinions are 
too short as too long. Cases cannot be 
decided by yard stick. 

Kansas: Yes, but what can be done 
about it? The litigants always believe 
that their particular cases are of prime 
importance and would want economy of 
words to be practiced in the cases of 
other litigants. 

Montana: It is my opinion that 
they are in general too lengthy. 

Onto: Yes. 

Soutn Dakota: Yes. 

WasnHineton: I never heard anyone 
complaining of opinions being too 
lengthy other than those who had no 
interest in the particular case. As to 
those who are directly affected by the 
particular case, especially the loser, the 
complaint, nearly always, is that opin- 
ions are not long or exhaustive enough. 
An overworked appellate judge, as 
most of them are, is not apt to write 
any longer opinions than he feels bound 
to write. This suggestion of curtailing 
of opinions is, I think, well meant but 
mistaken advice of the inexperienced. 

Wisconsin: Yes, most emphatically. 


60. Do You Have a Style-Book for the 
Form of Opinions? 

IpaHo: No, but precedents have 
grown up which are uniformly fol- 
lowed. 

Intinors: No. 

Kansas: None other than our own 
reports. As younger justices come on 
the bench they find no lack of models of 
judicial writing in the opinions of the 
jurists past and present who have 
adorned this bench for twenty to forty 
years. 

Montana: The answer is ‘‘No.’’ 

Onto: No. 

SoutH Dakota: No. 

WasHuineton: No. I doubt very 
much the practicability of attempting 
uniformity of style or expression. I 
would fear that if a judge were not free 
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to use his own natural style of expres- 

sion, he would be in some measure ham- 

pered in making his views clear. 
Wisconsin: No. 


60a. Do You Hear a Considerable Num- 
ber of Cases Before Writing Opin- 
‘ions? 

Ipano: It is our practice to hear 
cases continuously for several days in 
succession each month, varying in num- 
ber from fifteen to twenty-five, roughly 
speaking. These cases are then taken 
under advisement and opinions pre- 
pared during the remainder of the 
month. 

ILuinois: About 85 per eent of our 
cases are not considered by the whole 
court until after an opinion has been 
prepared. The 15 per cent of cases that 
are argued orally on both sides are con- 
sidered in conference and advisory vote 
taken. All such cases are heard before 
any opinions are written. 

Kansas: Yes, during the first week 
of the month we hear the full month’s 
assignment of eases. Occasionally we 
have special hearings at other times. 
The rest of the month is given over to 
‘consultation and writing opinions. 

Montana: Generally, the answer is 
we 

New York: It is not our practice 
to deliver opinions, except to attorneys 
and under special rules, until they are 
ready for publication and citation. We 
have no ‘‘style-book’’ and I do not think 
that our opinions are inclined to pro- 
lixity. Of course, that again might be 
matter of opinion. Ordinarily, the 
preparation of our opinions is reserved 
for intermission and therefore the time 
varies between the argument of a case 
(which may be at the commencement or 
end of a session) and the preparation 
of the opinion. 

Outo: We hear cases in the fore- 
noons of four days each week and de- 
vote the remaining time to consultations 
and preparation of opinions. As soon 
as the court has reached a conclusion 
on any case it is immediately assigned. 
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to some judge for a written opinion, 
and no limitations are placed upon the 
judge, within which the opinion must 
be completed. 

South Dakota: Before our present 
congestion we used to hear arguments 
on alternate weeks when cases were set 
for arguments. That is, after each week 
of argument there would be a week in 
which we could concentrate on the cases 
assigned to us. 

WasuHineton: At the beginning of 
each term in January, May and Octo- 
ber, nearly always, every case upon our 
records then entitled to a hearing is set 
down for hearing at those respective 
terms, and all heard before the adjourn- 
ment of those respective terms. They 
are not always entirely disposed of by 
written opinions by the beginning of 
the following term, though this gener- 
ally oceurs at least once each year; that 
is, at the beginning of the October term, 
which we regard as the beginning of 
our year’s work. 


Wisconsin: Yes, about 50. See 
Work of Court. 
F 
GENERAL 


61. What Feature of Practice in Which 


the Attorney Functions Is the Weak- 
est in Producing Just and Speedy 
Results? 

Ipano: The almost universal prac- 
tice of attorneys to delay in every step 
required to be taken in a cause from 
its beginning to the final judgment or 
appeal. 

InuNois: Lack of preparation. 

Kansas: There is no general want 
of speed in the administration of jus- 
tice in Kansas. In isolated eases, of 
course, through leniency of courts, there 
may be too many continuances; but even 
as to these, such continuances are us- 
ually supported by stipulations of coun- 
sel for the interested parties, which 
would indicate that delays do not neces- 
sarily work a hardship on the litigants. 
The writer has no panacea for existing 
weaknesses in the judicial method; but 
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he is seldom free frem the intuitive 
feeling that perjury of witnesses and 
insineerity of juries are altogether too 
common, and this is a feature of the 
judicial method which an appellate 
court is usually helpless to correct. 

Onto: I have no answer to make to 
this question. 

SoutH Daxora: In our practice most 
appeals are preceded by a motion for 
new trial. In my opinion there is too 
much delay between the judgment of 
the trial court and the perfecting of the 
appeal. 


62. What Feature of Practice in Which 
the Attorney Functions Is the Best in 
Producing Just and Speedy Results? 


IpaHo: Thorough preparation upon 
every phase of the case combined with 
vigilance and promptness toward its 
final disposition. 

ILuinois: Not prepared to answer. 

Kansas: See reply to Question 61. 

Onto: I have no answer to make to 
this question. 

63. What Feature of Judicial Method Is 


the Weakest in Producing Just and 
Speedy Results? 


IpaHo: No single feature can be said 
to be the weakest in producing just and 
speedy results. Speedy methods, may 
and often do, produce unjust results. 
A court producing both speedy and just 
results must be vigilant, industrious, 
and sufficiently learned and experienced 
in the law to quickly grasp the essen- 
tial question or questions and eliminate 
from consideration the unimportant. 


Intinois: Short hours on the bench 
and too much tendency to permit dila- 
tory tactics by lawyers. 

Kansas: See reply to Question 61. 

Onto: I am of the opinion that the 
weakest feature in judicial methods is 
the tendency to disregard stare decisis 
and to blaze new paths and to adopt 
the individual economie and _ political 
views of the judges rather than to fol- 
low the well settled principles which 
have come down through the centuries. 
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64. What Feature of Judicial Method Is 
the Best in Producing Just and Speedy 
Results? 

IpaHo: Covered by the preceding an- 
swer. 


ILuinois: Constant application to 
duty with no display of authority to 
attract public attention. 


Onto: I am of the opinion that the 
best feature which could be applied to 
American judicial methods is to bring 
eases to an issue and to a hearing and 
to a decision at the earliest possible mo- 
ment consistent with due deliberation. 
65. If Appellate Practice Were to Be 


Made Over, What in the Way of Ma- 
chinery or Method Would Improve 
It? 


IpaHo: While appellate practice falls 
short of perfection or being ideal, con- 
sidering the conditions with which it 
must deal, the general principles that 
have been established by the experience 
of the past should not be discarded for 
new theories that are likely to prove 
wholly impracticable. We do not ad- 
vise any radical change. 


Inuinois: The reform needed in this 
state is not in the machinery but in 
those who operate the machinery. 

Kansas: See reply to 61. 


On1o: My answer to this question is 
practically the same as the answer to 
Question 64. 


Sout Daxora: I would recommend 
the submission of the case in this court 
upon the typewritten settled record 
(one copy), thus doing away with the 
necessity of printing any part of the 
record in the briefs. 

WASHINGTON: I would not make any 
substantial change in the general ground 
work of the appellate practice or pro- 
cedure as it now exists in our state. I 
would be slow to sanction any change 
looking to abbreviation of the record 
brought from the trial court. I think 
efforts in this direction overlook the ab- 
solute necessity of the appellate court 
having all factors before it necessary to 
final determination. Many claims of 
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error prove groundless in the light of a 
full record, which otherwise often look 
very prejudicial. I would have the giv- 
ing of proper notice of appeal the sole 
test of the appellate court’s jurisdic- 
tion in the particular case, and not 
cloud that question by any question of 
the sufficiency of cost and supersedeas 
bonds and other statutory prescribed 
appellate steps which logically have 
nothing to do with the question of the 
appellate court’s jurisdiction. This 
would have forestalled a majority of 
the motions to dismiss appeals for want 
of jurisdiction, which have plagued our 
eourts for many years past. However, 
we have finally evolved a fairly well 
settled appellate practice, though it be 
ineumbered by illogical statutory juris- 
dictional steps. 


66. Do You Favor the Practice Which 
Prevails in Some States of Trying 
Equitable Cases De Novo in the Su- 
preme Court, All Testimony Objected 
to on the Record Being Admitted 
Subject to Objection? 

IpaHo: The law as established by the 
Idaho decisions does not favor this 
method, but there are many lawyers as 
well as judges who believe that justice 
will be more nearly served by appellate 
courts having power to revise a judg- 
ment based upon findings made by trial 
courts which are clearly against the 
weight of testimony and have no sub- 
stantial support in the evidence. 

Inumois: No; appellate courts should 
be courts of review. 

Kansas: No. Where the error as- 
signed is that the verdict and judgment 
were contrary to the evidence we do vir- 
tually try them de novo, if the evidence 
presented to the trial court was by de- 
positions, affidavits and other written 
evidence; but where a substantial and 
perhaps controlling part of the evidence 
presented to the trial court was the 
testimony of witnesses in open court, an 
appellate court is not nearly in so good 
a position to determine its credibility as 
the trial court. Since the Supreme 
Court never sees the witnesses it could 
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not tell who was lying or who was tell- 
ing the truth. See Bruington v. Wag- 
oner, 100 Kan. 439, 164 Pac. 1057; Far- 
mney Vv. Hauser, 109 Kan. 75, 83, 198 
Pace. 178. 

New York: While changes are con- 
stantly being suggested and sometimes 
being made in the details of our ap- 
pellate practice, I think it is in a rea- 
sonably satisfactory condition and I 
don’t now think of any fundamental 
changes which I would recommend. I 
am not in favor of changing our prac- 
tice so as to extend still farther the 
power of appellate courts to consider 
evidence and make decisions. Our ap- 
pellate divisions (the intermediate 
courts of appeal) already have the 
power to reserve decisions made by the 
trial courts and to make new findings 
and new decisions in equity cases. 

Onto: I am unalterably opposed to 
the trial of equitable cases de novo in 
the court of last resort. In Ohio the 
constitutional amendments of 1912 were 
pursuant to the slogan of one trial and 
one review, the one trial to relate to the 
facts and the one review to relate solely 
to the law. 

South Daxota: My opinion would 
not be helpful as I know nothing about 
the results beneficial or otherwise that 
attend such procedure. 


67. What Original Jurisdiction Has Your 
Court? Do You Think Such Juris- 
diction Could Be Profitably Extended? 

IpaHo: Idaho Constitution, Art. V, 
See. 9, provides that the Supreme Court 
shall have original jurisdiction to issue 
writs of mandamus, certiorari, prohibi- 
tion, and habeas corpus, and all writs 
necessary or proper to the complete ex- 
ercise of its appellate jurisdiction. 

Const., Art. V, See. 10, provides that 

the Supreme Court shall have original 

jurisdiction to hear claims against the 
state, but its decisions shall be merely 
recommendatory. No. 

Inuinois: The Supreme Court now 
has original jurisdiction in eases re- 
lating to the revenue, in mandamus and 
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habeas corpus. It should be given orig- 
inal jurisdiction in quo warranto and 
prohibition, but in all cases it should be 
discretionary with the court whether it 
exercise its original jurisdiction or 
whether it require the case to be first 
tried in some other court. 

Kansas: This court has original jur- 
isdiction in quo warranto, mandamus, 
and habeas corpus. It could not profit- 
ably be extended. On rare occasions, 
and where imperatively necessary, quo 
warranto or mandamus is made to serve 
in lieu of the extraordinary writs of 
prohibition and procedendo; and, once 
our appellate jurisdiction has attached, 
our ancillary orders can and do take 
care of any situation which ean arise 
if the matter be one redressible by any 
process familiar to English and Amer- 
ican law. 

New York: Our court is one of re- 
view and not of original jurisdiction, 
except in the trial of impeachment cases 
where we sit with the state senate, as a 
court of original jurisdiction. I do not 
at present think of any case wherein I 
would change this jurisdiction. 

Onto: The Supreme Court of Ohio 
has original jurisdiction in quo war- 


ranto, mandamus, habeas corpus, pro- 
hibition, and procedendo. I do not 
think this jurisdiction could be profit- 
ably extended. I am of the opinion that 
the best function which. an appellate 
court can fulfill is that of being a tri- 
bunal which will settle legal principles 
and to prevent diversity of declaration 
upon legal principles throughout the 
state, and the court of last recort should, 
as far as possible, not be concerned with 
the settlement of controversies. 

Soutu Dakota: Habeas corpus, man- 
damus, quo warranto, certiorari, injunc- 
tion and other original and remedial 
writs. Const., Art. V, See. 3. All writs 
necessary to the exercise of its appellate 
jurisdiction. Rev. Code, 1919, See. 
2105. No. 

WasHIneton: Our court has original 
jurisdiction in habeas corpus, quo war- 
ranto and mandamus, and prohibition 
as to the official acts of all state offi- 
eers. I do not think this original juris- 
diction ought to be extended. Our 
original habeas corpus jurisdiction is 
econeurrent with the trial courts. We 
are seldom ealled upon to exercise it, 
and then only in extraordinary cases, 
so it is not a serious burden to us. 
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